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A FOCUSED SURVEY OF LONG-TERM CONTRACTING ARRANGEMENTS AND STATE RENEWABLE PORTFOLIO STANDARDS

I.  Introduction

Within the past two years, each of the contiguous states to Massachusetts that have renewable portfolio standards aimed at facilitating new renewable generation have addressed a key structural problem in the region.  The problem is that new wind energy, biomass and some other types of renewable energy projects generally require long-term contracts (10-20 years in duration) in order to obtain financing.    At the same time, competitive electric suppliers and distribution utilities that also serve as standard offer or default service suppliers, have been unwilling to enter into such long-term contracts for commodity energy and renewable energy certificates (“RECs”) to support financing of these projects.
  These market participants do not know how much load they have to serve, are generally unwilling to take long-term market price risk, especially with regard to RECs, and many of the competitive suppliers are not creditworthy for financing purposes.  Absent financing of these projects, it is unlikely that supply to meet the renewable portfolio standards will be sufficient to satisfy demand.  The potential result: a market failure, with resulting high prices to consumers and low benefits associated with renewable energy production (reduced emissions and somewhat lower energy prices).

Massachusetts was the first state in the region, and the first state in the country with retail competition, to enact a renewable portfolio standard (“RPS”).
  At the time, the difficulty in obtaining financing due to lack of availability of long-term contracts was apparently not foreseen.  Hence, Massachusetts did not address this issue in the statute creating the RPS or its implementing regulations.
  Since that time, Connecticut, Rhode Island and New York have adopted their own renewable portfolio standards, and Connecticut has recently amended its RPS.  Based in part on the experience with the Massachusetts RPS, these states have adopted structural solutions to the “long-term contracting problem.”
  In addition, other states with renewable portfolio standards have addressed the issue of long-term contracting and the need for financeable contracts.

There are market-related and structural reasons why the “financing problem” or “long-term contracting problem” is particularly of import in New England and New York.  First, it is more difficult and costly to site, build and obtain permits for renewable energy projects in the Northeast than in Texas, the Midwest, or even Pennsylvania.  Hence, the renewable premium (the additional cost to build new renewable generation compared to the market cost of energy) is substantially higher.  Second, in New England (except for Vermont) and New York, when industry restructuring occurred, the former vertically integrated utilities divested their generation, and they do not have active wholesale marketing affiliates in the regional power market.  In contrast, the utilities in Texas and the Mid-Atlantic region generally held on to a substantial amount of generation post-restructuring and have active wholesale marketing affiliates.  The wholesale marketing affiliates, backed by creditworthy parent level guarantees, have been instrumental in supporting most of the renewable generation in these regions through long-term contracts.  

The Massachusetts Division of Energy Resources (“DOER”), the agency responsible for implementing the RPS in Massachusetts, has acknowledged that obtaining financing for renewable energy projects in a restructured power market is one of the major challenges that must be addressed in order for renewable energy supply to meet demand.  DOER has reported a shortfall of RECs procured in the Massachusetts 2004 compliance year and projected that some level of shortfall will likely occur in 2005 and perhaps in subsequent years.
  It characterized the major barriers for which solutions are needed as:

· Identifying good sites and overcoming local local opposition, especially with regard to wind and biomass projects; and

· Financing, either by obtaining innovative financing not dependent on long-term contracts or by obtaining long-term contracts for RECs and/or energy.

The Massachusetts Technology Collaborative (“MTC”), the administrator of the state’s Renewable Energy Trust funded by ratepayer charges of approximately $25 million per year, has provided assistance for financing by offering long-term REC contracts.  In 2003, MTC established the Massachusetts Green Power Partnership (“MGPP”) program to help developers of renewable energy projects finance their projects by offering fixed-price purchase and option contracts for RECs for up to 10-year terms.
  Six projects have been awarded contracts involving up to $20 million in present value commitments, and a second round with $15 million to $30 million in present value commitments is now pending.
 However, the MGPP program, which is not directly associated with the Massachusetts RPS, is only a limited solution due to the constraints in amounts of funds and capital available to MTC to support contractual commitments.

In this context, a review of actions by other states regarding their renewable portfolio standards, particularly those with market and industry structure conditions similar to Massachusetts, is a useful exercise.  In this report, the status of the efforts of Connecticut, Rhode Island and New York to adopt and implement an RPS will be reviewed, especially with respect to the use of long-term contracts to facilitate financing of renewable energy projects.  Then, the efforts of other states with renewable portfolio standards will be explored, along with initiatives taken by other states in roughly analogous contexts, specifically, use of a central power procurement agency in Vermont and securitization in connection with electric industry restructuring.  

II. Northeastern Renewable Portfolio Standards

A.  Connecticut

On June 26, 2003, Governor John Rowland signed into law amendments to the state’s 1998 electric industry restructuring law.
  The purpose of the law was to extend standard offer service for three additional years and to modify the state’s RPS in several respects.  A month later, a technical amendment was enacted as well.
  The major changes in the RPS were:

· Extending the RPS to the distribution utilities in their role as standard offer/default service providers (by contracting with their wholesale suppliers to comply with the RPS)

· Modification to the RPS targets and schedule

· Redefinition of Class I and Class II renewables definitions

· Allowing for the import of renewable energy attributes from Northeastern states outside of New England

· Requiring utilities to contract for 100 MW of new renewable generation.

The RPS amendments provide that the distribution utilities—Connecticut Light and Power Company, an affiliate of Western Massachusetts Electric Company, and United Illuminating Company—shall file with the Connecticut Department of Public Utility Control (“DPUC”), no later than July 1, 2007, “one or more long-term power purchase contracts from Class I renewable energy source projects that receive funding from the Renewable Energy Investment Fund at a price that is not more than the total of the comparable wholesale market price for generation plus five and one-half cents per kilowatt hour [$55/MWh].”
  The contracts, for the distribution companies collectively, are to be at least 100 MW in amount.  The cost of the contracts, including administrative costs, are eligible for cost recovery, “provided, that such contracts are for a period of time sufficient to provide financing for [Class I] projects, but not less than 10 years and are for projects which began commercial operation on or after July 1, 2003.”
   

The MWh of attributes procured (RECs) are to be used to meet the RPS requirements.  The required procurement would meet a substantial portion, but not all, of the RPS requirement.  Based on a projected 65 percent capacity factor for contracting of 100 MW of renewable resources, a successful distribution utility procurement of 100 MW would meet approximately 50 percent of the Connecticut RPS requirement in 2007 and a declining percentage in years following 2007.
 

An interesting feature of the Connecticut approach is the requirement that long-term contracts only be offered to developers that receive funding from the Renewable Energy Investment Fund (a/k/a the Connecticut Clean Energy Fund (“CCEF”)).  There appear to be several reasons for this requirement.  They include drawing on the expertise of the Connecticut Clean Energy Fund, an effort to maximize benefits of CCEF funding and utility long-term contracting, and a perception that the CCEF would have a stronger preference for in-state projects than would the utilities or the DPUC.  In effect, there are three critical parties to the Connecticut long-term contracting program—named “Project 100” by CCEF—the state’s clean energy fund, the state’s distribution utilities, and the state’s utility regulatory agency, the Department of Public Utility Control (“DPUC”).

After a year-long regulatory proceeding, the DPUC issued a decision regarding the process and parameters by which the 100 MW+ long-term contracts will be procured.
 In the decision, the DPUC reviewed the process and standard contract agreed to by the state’s utilities, CCEF, the Office of Consumer Counsel (OCC) and other parties in working committees, and decided issues for which consensus could not be reached.  

The selection process for Project 100 involves three segments:

· Phase I: CCEF will entertain proposals from projects that wish to receive funding from CCEF and obtain a long-term power sales contract

· CCEF will set forth criteria for review

· CCEF will ascertain that projects meet Class I eligibility criteria, are technically and financially viable, and otherwise satisfy CCEF criteria; projects approved by CCEF will be eligible for Phase II review

· Phase II: Projects approved by CCEF will submit proposed pricing and contract terms to the distribution utilities

· Utilities will determine the financial impact on their customers, after consideration of a CCEF grant

· Accepted contracts will be submitted to the DPUC for approval

· Phase III: the DPUC will open a docket to consider approval of the proposed long-term purchase contract.

The contract with renewable energy projects will include the purchase of all products—energy, capacity and RECs (as well as any claim to emissions credits).   At issue before the DPUC were the price cap, pricing mechanisms to be utilized, selection criteria, and impact on rates.  

The DPUC determined that the price cap would be based on the market price for power at a project’s interconnection node for the six months prior to project approval plus $55/MWh.
  Contract pricing would be based on bids in a competitive process on a bundled basis (energy, capacity, ancillary services and RECs).  Bidders would be allowed considerable flexibility in terms of pricing mechanisms (e.g., fixed pricing and pricing with adjustments for changes in fuel prices for fuel cells using natural gas and biomass facilities are allowed).    

Utilities argued that projects should be selected on the basis of least cost to ratepayers.  CCEF and OCC recommended using other criteria, including project diversity and a preference for projects located in Connecticut.  The DPUC determined that CCEF may consider factors other than costs in project selection (Phase I), and the Department, in its deliberations, would select projects based on the cost/benefit to Connecticut ratepayers, which could include greater reliability and more financial benefits than could be supplied by projects in other states.

An important issue for the utilities was their ability to recover costs to the extent they purchased renewable energy under long-term contracts on or before December 31, 2006, when price caps are still in effect.  The Department, relying on statutory language, stated that to the extent price caps prohibited recovery of these costs, they could not be recovered.
  Given the multi-stage process for contract approval and the time it takes to build renewable energy projects, the prospect for costs to be incurred prior to January 2007 may not be significant anyway.  It would seem likely that the utilities could control the timing by elongating the Phase II process. 

The Department’s decision did not address what the distribution utilities will do with the RECs once they are acquired under long-term contracts.  Presumably, the cost of the RECs will be borne by the utilities’ customers based on cost (i.e., the costs will be passed through).  The 2003 statutory amendment, requires that the “amount from Class I renewable energy sources contracted under [the long-term] contracts shall be applied to reduce the applicable Class I renewable energy source portfolio standards.
  It is not clear how the “reduction” in RPS obligations will be implemented.

· Will the distribution utilities retire the RECs purchased or will they resell them to wholesale suppliers of standard offer or default service (who would apply them to standard offer/default service sales) or simply sell them to the marketplace?

· If the sale approach is taken, revenues and costs will be offset and the resulting debit or credit will presumably accrue to ratepayers

· If the retirement approach is taken, the cost of purchase will simply be passed on to ratepayers

· Whose RPS obligations will be reduced, if anyone’s? 

· It would appear that RPS obligations would only be reduced if the RECs are retired

· If retired, will the RPS obligations be reduced only for standard offer/default service?

· Or will the RPS obligations be reduced proportionately for all electricity suppliers?  

· If the former, what would happen if the RECs purchased by the distribution utilities exceed the amount of standard offer/default service?

· If the retirement approach is utilized, will RPS obligations (a) be reduced based on RECs actually delivered—i.e., on an after-the-fact basis—or (b) will the reduction be based on projections?  

· If based on projections, will the projections be based on amounts contracted or amounts contracted for projects in commercial operation?  Who would bear the risk of a shortfall? 

· If based on actual deliveries, how could an electricity supplier be sure it was in compliance where it would only know after the fact the level of its obligations?  How would this problem be handled?

· If there is no reduction (probably because the RECs would be resold), how can this be reconciled with the statutory language?

Perhaps, the Connecticut DPUC will address these matters in a future order.

Several months ago, the Connecticut Clean Energy Fund issued its first round RFP for Project 100, seeking 30 MW with bids due March 17, 2005.  Additional rounds for 30 MW and then 40 MW are to follow.  Key provisions are a limitation of 15 MW of capacity per proposal (projects can be larger) and a minimum CCEF grant of $50,000 contingent on DPUC approval of a long-term contract.  

Separately, the DPUC has initiated a proceeding to determine whether, and on what basis, renewable energy generated in New York and the Mid-Atlantic states of New Jersey, Pennsylvania, Maryland and Delaware may be used to help satisfy Connecticut RPS requirements (Docket No. 04-01-13).   The June 2003 amendments to the restructuring law provide that an electric supplier may satisfy Connecticut’s renewable portfolio standard (RPS) by purchasing Class I or II renewable resources from New York, New Jersey, Pennsylvania, Maryland or Delaware if (a) the DPUC determines that such states have a RPS comparable to Connecticut’s or (b) by participating in renewable energy trading programs within these jurisdictions as approved by the Department.
  In this docket, the Department is examining the renewable portfolio standards of these states and any renewable energy trading programs within these states to determine the eligibility of renewable energy resources in these states to satisfy Connecticut electric suppliers’ RPS requirements.  Extensive written comments have been received.  Pertinent to the DPUC’s deliberations are the recent enactment of renewable portfolio standards in Maryland (July 2004), New York (October 2004) and Pennsylvania (November 2004), and PJM’s announced adoption of the Generation Attribute Tracking System (GATS) for use in verification under the New Jersey and Maryland renewable portfolio standards (April 2005).  The outcome of this proceeding could play a significant role in the supply/demand balance in New England.

B.  Rhode Island

In June 2004, the Governor of Rhode Island signed into law the Renewable Energy Standard Act.
  Under this Act, the Rhode Island Public Utility Commission (“RIPUC”) is directed to develop and implement regulations that would be effective beginning in 2007.

The RPS requirements are generally similar to Massachusetts:  

· There is an RPS percentage that begins at a certain level—3% in 2007—and escalates by 0.5%/year until 2010 (and an additional 1%/year through 2014 and an additional 1.5%/year through 2019, predicated on a commission finding of supply adequacy)

· The RPS applies to all retail energy suppliers, including competitive retail suppliers and electric utility companies offering standard offer service and the equivalent of default service.

There are also several differences:

· The definition of “eligible renewable energy resources” includes facilities that went into commercial before January 1998, but compliance may not include more than 2% from these older resources

· Eligible resources include small hydro facilities of less than 30 MW and biomass facilities using “eligible biomass fuels” and “maintaining compliance with current air permits”

· Alternative compliance payments are to be directed to the Rhode Island Economic Development Corporation; the Economic Development Corporation is directed to collaborate with the commission and the state energy office, which administers a system-benefits charge (SBC) dedicated to supporting renewable energy, in maximizing the combined effects of the RPS and the SBC.

With respect to the need for long-term contracts, the RIPUC is directed to develop and adopt regulations for implementing the RPS by December 31, 2005.  The regulations are to include “Standards for contracts and procurement plans for renewable energy resources, to achieve the purposes of this chapter.”
  The commission is also directed to authorize rate recovery by distribution companies of all prudently incurred costs, including those for the purchase of RECs and the payment of alternative compliance payments.

RIPUC has instituted a negotiated rulemaking proceeding for the negotiation and development of regulations to implement the RPS.
  Major issues, and controversial ones, will be (a) whether the distribution utilities will be required to enter into long-term contracts for RECs (and possibly energy) and/or (b) whether if they make alternative compliance payments or enter into short-term contracts for RECs or purchase them through energy suppliers at a higher price than they could purchase under long-term contracts, whether they would be at risk for recovering the costs.  A report to the commission on this and other matters is due by August 15, 2005.

An earlier version of the RPS legislation—the bill that passed the House of Representatives—had contained more explicit language on the objectives the commission should balance in adopting contracting standards.  The bill provided:

In concert with adopting final implementing regulations, the commission shall open a proceeding to develop renewable energy contracting standards for obligated entities.  Such contracting standards shall balance the objectives of: (i) assuring that new renewable generation can receive financing at commercial rates; (ii) assuring that ratepayers bear a minimum cost of compliance; and (iii) minimizing interference with emerging competitive electric market opportunities in the state.  Such standards should address minimum contract duration and quantities associated with renewable energy standard compliance for standard offer service, last resort service, or any successor service to end-use customers, independently and in aggregate, appropriate in the prevailing market conditions.  Such standards shall only be maintained until the commission finds that they are no longer necessary to support the objectives of this statute.

Compliance costs incurred by regulated utilities providing standard offer or default service found to be consistent with approved procurement plans and the contracting standards in effect at the time were to be deemed prudent for rate recovery purposes.

The earlier version of the legislation was primarily the product of the Greenhouse Gas Stakeholders Group in Rhode Island.  National Grid, through its Narragansett Electric Company subsidiary, was an active participant.  While Narragansett preferred that an RPS not be established, it worked to make the provisions of the RPS more acceptable to it.  For example, while it reportedly was against any requirement of long-term contracting by standard offer/default service providers, it reportedly negotiated a provision whereby the Public Utilities Commission was authorized but not required to mandate such standards.

One of the reasons for the RPS was concern over greenhouse gas emissions and global warming, which could have a substantial effect on coastal state such as Rhode Island.  The RPS was one of the 49 consensus initiatives developed by the stakeholders group to help meet the target of a 10 percent reduction in greenhouse gas levels identified in the August 2001 Climate Change Action plan agreed upon by the New England Governors and Eastern Canadian Premiers.  The stakeholders group was sponsored by the Rhode Island State Energy Office and environmental office.  They hired a facilitator (Raab Associates), a technical consultant (Tellus) and a consultant focused on RPS design (Sustainable Energy Advantage).  Stakeholders included state agencies, utilities, business groups, and environmental groups.

The rationale for empowering the commission to set forth contracting standards for distribution utilities providing default service/standard offer service (DS/SO) was set forth in a paper prepared for the Greenhouse Gas Action Group by Robert Grace and Ryan Wiser.  Messrs. Grace and Wiser stated:

In competitive markets (particularly those with generation divestiture) where the utility selects its wholesale suppliers via short-term bids, few (if any) credit-worthy parties are positioned to offer contracts of sufficient term to allow financing for new renewables.  This is especially important where renewables are scarce and more costly.  The distribution company is one of the only credit-worthy entities capable of offering a financeable contract sufficient to get new renewable energy projects built.  Distribution service also remains regulated by the utilities commission.  It may therefore be prudent to apply renewable energy contracting standards on these utility service providers. . . .

California, Nevada and New Mexico require long-term contracting by regulated utilities to assure financing.  This practice appears to be emerging in the most recent RPS regulations adopted as an emerging best practice.  In addition, the lack of a long-term contracting requirement for DS/SO providers has been sited (sic) by many as perhaps the biggest outstanding challenge to successful implementation of the Massachusetts RPS.

While in principle, the authors indicated that one might expect that generation companies or marketers would see the benefit of investing their own money directly, or indirectly through long-term purchase contracts, to get renewables built, given the long-term nature of RPS demand, they stated that “there is no evidence that this is happening today.”
  Hence, as long as long-term contracts (they reference terms of 12-20 years) are considered necessary for financing renewable projects, contracting standards would be expected to include some form of medium to long-term contracting for certificates or for electricity and certificates

In Rhode Island, the standard offer extends through 2009, and there have not been substantial competitive retail sales.  An important issue is whether Rhode Island will generate sufficient supply to meet its RPS demand.  This will likely depend on whether the distribution companies will generate sufficient supply, which, in turn, will likely be dependent on the standards for contracting and procurement plans to be developed under the RPS regulations.
  

C.  New  York

On September 24, 2004, the New York Public Service Commission (“NYPSC”) issued an order establishing a renewable portfolio standard, but with a central procurement structure administered by the New York State Energy Research and Development Authority (“NYSERDA”).
  The predicate for the New York RPS was a policy decision to increase the amount of electricity produced by renewable resources from the current rate of approximately 19.3 percent to 25 percent by the end of 2013.  The manner in which this goal would be achieved is as follows:

· An incremental target in renewable megawatthours from new renewable resources was set forth—increasing year by year—from 2006 through 2013

· The actual RPS goal is 24 percent (of which two percent is for customer-sited renewable generation), with the additional one percent to be met through the voluntary green power market

· Incremental renewable generation under the RPS is equivalent to 1,700 MW by 2009 and 3,600 MW by 2013

· NYSERDA would be responsible for the “award [of] financial incentives that are the minimum necessary to stimulate development of generating facilities that meet the [RPS] eligibility requirements.”

· NYSERDA, with the involvement of the commission staff, was charged with developing procurement methodologies and contract provisions that would assure attainment of the RPS goal while minimizing costs

· Payments would be through volumetric nonbypassable wires charges on the bills of distribution utility customers (however, customers currently exempt from the system benefit charge would be exempt from the RPS charge)

· Each utility was assessed an amount to collect from customers, at least initially, based on estimates of procurement costs

· There is no trading of RECs for RPS compliance purposes; electricity suppliers (including the utilities) are not required to purchase RECs to comply with the RPS; hence, there is no alternative compliance payment or other penalty associated with failure to meet the RPS targets

· In order to avoid compatibility issues with New York’s environmental disclosure program, renewable projects in New York are required to sell their electric energy into the New York ISO spot energy markets; therefore, generators are not allowed to enter into physical bilateral energy contracts 

· Funding of renewables under the existing SBC (system benefit charge) programs are to be reviewed to ensure they are not duplicating efforts with the RPS program

In 2009, the commission will review the program to determine whether to implement changes, including whether electricity suppliers should have procurement responsibility.

The central procurement approach was supported by the utilities in the state.  They did not want to be responsible for procuring renewable energy to comply with the RPS, especially given uncertainties as to their future load.  

The commission supported central procurement, asserting that such an approach would “expedite the start of the program and provide more immediate feedback and control of the initial procurements.”
  In addition, the commission cited economies of scale and the familiarity of NYSERDA with competitive selection processes in the field.

NYSERDA would enter into long-term contracts for RECs.  The Commission found that the “record in this proceeding demonstrates that, at this time, potential developers of [renewable] resources likely will need long-term contracts if they are to obtain financing.”
  Key issues regarding how NYSERDA will offer financeable contracts (including the term of such contracts) were deferred to the implementation phase.

The utilities, including National Grid’s Niagara Mohawk subsidiary, effectively achieved their objective of being relieved from any obligation to procure renewable resources.  Their only obligation is to collect the RPS surcharge funds and then to remit them to NYSERDA.

The commission staff was charged with developing an implementation plan, which would include establishment of a central procurement program.  Within 90 days of the order, the distribution utilities were directed to enter into agreements with NYSERDA as are necessary for NYSERDA to administer the central procurement program.

Following the issuance of the decision adopting the RPS, the Commission issued an order authorizing NYSERDA to institute a fast-track procurement that would allow wind energy and other projects to be constructed by December 31, 2005, the date of the expiration of the federal production tax credit. 
  Shortly thereafter, NYSERDA issued an RFP to conduct the procurement.  In that procurement, NYSERDA sought to purchase attributes from renewable energy projects that could be completed by the end of 2005 under 10-year fixed rate contracts.  Consistent with the Commission’s order, renewable energy plants located in New York would be required to sell their energy into the NewYork ISO spot energy market.

NYSERDA awarded attribute contracts to a 200 MW wind energy project and six smaller projects.  There is no specific reason to believe that these projects will not go forward.

Some issues associated with future NYSERDA procurements are open for determination.  

· Will purchase contracts for attributes continue to be for fixed prices or will bidders be allowed to propose fixed prices minus spot energy prices (a modified contract for differences (“CFD”) pricing mechanism)?

· If the former, can projects be financed without long-term fixed price energy contracts?  Will developers be able to obtain long-term financial hedges to manage their energy price risk?

· If a CFD pricing mechanism is allowed, how will the fluctuation in payments due developers be handled by NYSERDA (declines in spot electricity prices will mean increases in attribute prices and payments)?  Will this create a credit support problem?

· Will NYSERDA be able to consider proposals for contract terms of up to 15 years instead of up to 10 years, allowing a per unit reduction in cost?

In the fast-track RFP, NYSERDA offered an attribute purchase contract that was not supported by the full faith and credit of the State of New York.  Rather, its obligation to pay was supported by (a) the New York Public Service Commission’s order requiring the state’s distribution utilities to collect volumetric charges from their customers sufficient to pay for attribute contracts entered into by NYSERDA and (b) utility contractual obligations to pay charges collected over to NYSERDA for payment to the attribute sellers.

The large wind developer that obtained the largest contract in the fast-track RFP had requested that the Commission order that NYSERDA post monetary collateral to provide supplemental credit support.  The Commission denied the request, expressing its view that the credit support was not necessary in view of the support provided by the wires charges.
  Apparently, the project developers have reached the conclusion that the regulatory, legal and contractual structures provide sufficient assurance of payment in order for them to finance their project.

A major potential problem sprouted up with the New York State Legislature’s passage on March 30, 2005 of a budget amendment (Senate 3669, Assembly 6843) that would require that monies collected by NYSERDA for “public policy energy programs” be subject to the legislative appropriations process.  In response to numerous comments from developers that they could not finance projects if funding for attribute contracts was subject to annual legislative appropriations, the Governor vetoed the bill.
  

More recently, on April 14, 2005, the Commission issued its implementation plan.
  While deferring decisions on particular procurement methods, allowable pricing methodologies, length of term, and supplier financial guarantees, the Commission indicated that it would address these matters when it would review and approve the next two procurements to be conducted by NYSERDA.

III. Actions by Other States Relevant to the Massachusetts Renewable Portfolio Standard

A. Vermont—Central Procurement Under PURPA

In 1983, the Vermont Public Service Board (“PSB” or “Board”) adopted a unique centralized procurement approach for the purchase by electric utilities of power from qualifying facilities under the Public Utility Regulatory Policies Act (“PURPA”).  Pursuant to state legislation directing the PSB to implement the requirements of PURPA,
 the Board adopted Rule 4.100, which provided for the designation of one or more purchasing agents to buy power from qualifying facilities under power purchase agreements approved by the Board, distribute it to Vermont’s electric utility companies, and pay the generator.

The apparent rationale for this approach is that Vermont has over a dozen regulated electric utilities, most of which are quite small, and that centralized procurement would be a more efficient way to purchase power in compliance with PURPA.  

While generators signed power sales contracts with the purchasing agent, an entity not creditworthy in itself, each of the utilities was required to execute a contract with the purchasing agent, by which “the utility signifies its agreement to accept and to pay for all electricity properly allocated to it by the purchasing agent at the rates finally approved by the Board.”
 

In addition, the power sales agreements between the generators and the purchasing agent state, according to the executive director of the current purchasing agent (VEPP, Inc.), that in the event of a failure by any utility to pay its proportionate share (based on its proportion of jurisdictional sales in the state) of payments under contracts approved by the Board, the generator would be able to take legal action for damages directly against the non-paying utility.  Again, according to the executive director of the current purchasing agent, many generators sought and obtained from most of the utilities their acknowledgement of their obligation to pay the rates approved by the Board and that the generators would have a direct action for damages against them if they failed to make payment.  Finally, according to the executive director of the current purchasing agent, the power sales agreements between the purchasing agents and the generators state that the purchasing agent itself would not be liable for non-payment if the non-payment was due to the failure of one or more utilities to make payments to the purchasing agent as required under the contracts between the purchasing agent and the utility and Board regulations.

Consequently, from a credit support standpoint, the purchasing agent was simply a “passthrough” entity with the real credit support underlying the obligation to purchase being with the various electric utilities of Vermont.  Importantly, the generators would have a direct right to sue any utility that failed to make required payments.  Moreover, credit quality was likely improved by the diversification of obligors.  Investors would also receive further comfort from the Board’s approval of the contracts and the regulatory assurances provided to utilities that payments made pursuant to approved contracts would be recoverable from their customers.

From the utility standpoint, since their principal obligation was simply to make required payments, the likelihood of any disallowances based on imprudent behavior was greatly diminished.  Indeed, the rule specifies that “[A]ll reasonable costs incurred by a utility pursuant to this rule shall be included in that utility’s revenue requirement for ratemaking purposes.”
   

In fact, over a dozen projects with collective generating capacities of over 70 MWs were financed based on the Rule 4.100 centralized procurement system.  Hence, there is some precedent for creating financeable contracts through a centralized procurement system backstopped by payment obligations on the part of electric utilities.

B. Other States with Renewable Portfolio Standards

Some states with renewable portfolio standards require long-term contracting.  Others do not.  All of these states appear to fall within one or more of the following categories:

· Retail competition states with no long-term contracting requirement, but ample supply from existing resources and/or practice of creditworthy utility affiliates entering into long-term contracts

· States with a long-term contracting requirement

· States with no retail competition and no long-term contracting requirement but a practice of long-term contracting.

The renewable portfolio standards of these states and their requirements, if any, and practices concerning long-term contracts will be addressed below.

i. Retail Competition States Without a Long-Term Contracting Requirement, but With a Practice of Long-Term Contracting

Texas

Neither the legislation authorizing the renewable portfolio standard in Texas
 nor its implementing regulations
 require retail electric suppliers to enter into long-term contracts.  However, affiliates of distribution utilities have entered into long-term contracts for bundled energy and RECs for hundreds of megawatts, primarily from wind energy projects on a large scale.
  Key reasons are (a) the very competitive cost of wind power in Texas—$30/MWh and less; and (b) the practice of the state’s electric utilities of staying in the electric supply business and retaining substantial generation.  From the buyer’s perspective, long-term contracts for bundled energy and RECs impose relatively little risk for buyers due to a very small, if existent, renewable premium.  From a seller’s standpoint, the willingness of creditworthy entities to enter into long-term fixed price bundled (energy and REC) contracts to support their project’s revenue requirements have made financing of renewable projects doable on a large scale.

New Jersey

New Jersey’s 1999 restructuring legislation requires each electric power supplier that sells electricity to retail customers in New Jersey to include in its electric energy portfolio a certain percentage of electricity generated from Class 1 (wind, solar electric generation, fuel cells powered by renewable fuels, geothermal technologies, wave or tidal action, and/or methane gas from landfills or anaerobic digestion of food waste or sewage sludge at a biomass facility, and other biomass resources provided that the biomass is cultivated and harvested in a sustainable manner) and Class 2 resources.
 

There is no vintage requirement as part of the Class 1 definition.  Thus far, Class 1 requirements have been met in large part by existing resources, and market prices for RECs have been in the $7-$8 range, according to Evolutions Markets.  Moreover, renewable premiums for new wind projects are below $15/MWh in the Mid-Atlantic region, and there have been over 250 MW of wind projects built over the past five years, primarily as a result of long-term power purchase agreements with affiliates of Mid-Atlantic electric utilities as purchasers.

In a recent rulemaking, the New Jersey Board of Public Utilities declined to require that competitive suppliers enter into long-term contracts with renewable energy suppliers.
  In New Jersey, the distribution utilities bid out energy supply—Basic Generation Service—in one-year to three-year contracts.  The suppliers are required to comply with the RPS obligations.  The Board stated that “it is inconsistent with the principles of competitive markets” to require competitive suppliers of relatively short-term requirements to enter into long-term contracts with renewable energy suppliers.
  Yet, the Board “acknowledge[d] the importance of long-term contracts to the development of renewable energy facilities.”
  It referred to a New Jersey program that guarantees financing for eligible projects, but the program is limited to distributed renewable generation projects in New Jersey, not the larger projects, many of which would be located in PJM but outside of New Jersey, that could satisfy Class 1 New Jersey requirements.   

Discussions with Mid-Atlantic utility wholesale marketing affiliates, both those that have entered into long-term bundled power purchase agreements for energy and RECs with wind projects and those that have not, indicate a current interest in entering into long-term purchase agreements with wind projects.  Reasons stated include (a) economic attractiveness, especially given the support provided by regional portfolio standards, and (b) the need to meet the RPS requirement as a potential supplier of Basic Generation Service in New Jersey and its equivalent in other states in the region (Basic Generation Service is a major sales opportunity for Mid-Atlantic generation owners).  

Maryland

Maryland adopted a renewable portfolio standard in May 2004 through the Renewable Energy Portfolio Standard and Credit Trading Act.
  The Maryland RPS directs the Maryland Public Service Commission to establish a renewable energy trading system for the creation and transfer of credits by which suppliers may comply with the RPS.  Maryland plans to use the PJM GATS, which is planned to “go live” later this year.

Maryland has an alternative compliance payment of $20/MWh for shortfalls in Tier 1 purchases (purchases from landfill gas, solar, wind, biomass, and small hydro facilities) and $15/MWh for shortfalls in Tier 2 purchases (purchases from hydro, waste-to-energy and poultry litter incineration projects).  A Maryland Renewable Energy Fund was created that would be funded by the foregoing compliance fees (to the extent paid).  These funds would be used to make “loans and grants to support the creation of new Tier 1 renewable energy sources in the state.”
   There is no requirement in the statute that electricity suppliers must enter into long-term contracts to comply with RPS obligations.  Supplier Tier 1 obligations begin at one percent in 2006 and increase by one percent every other year through 2018.

Pennsylvania

On November 30, 2004, Governor Edward Rendell signed into law the Alternative Energy Portfolio Standards Act, Act 213 of 2004.  On March 25, 2005, the Pennsylvania Public Utility Commission issued its first implementation order.

Pennsylvania, like Maryland and New Jersey, has a two-tiered RPS system and there is no statutory requirement for electricity suppliers, including distribution companies, to enter into long-term contracts to meet their RPS obligations.  In a feature unique to Pennsylvania, RPS compliance is not required for distribution utilities or electric suppliers in their service territories until after the “cost recovery period” under approved settlements entered into pursuant to the state’s restructuring law.  Depending on the utility, RPS compliance is not required until 2008-2011.

District of Columbia

In January 2005, the District of Columbia enacted a renewable portfolio standard.
  The RPS act does not contain any language regarding contracting standards.  The District of Columbia Public Service Commission, which is responsible for administering the program, has not yet opened a proceeding for implementation of the RPS.

Maine

As part of its comprehensive deregulation legislation, Maine enacted a 30 percent renewable portfolio standard.  However, since the amount of renewable generation in the state was already substantially higher than 30 percent, the Maine RPS has not been effective in stimulating new renewables development.  There is no long-term contracting requirement.

ii. States with a Long-Term Contracting Requirement

California

In 2002, California enacted a renewable portfolio standard, which imposes on the state’s regulated electric utilities the RPS compliance obligations.
   Utilities are required to develop a procurement plan, subject to approval of the California Public Utilities Commission (”CPUC”), and to submit for approval solicitations and proposed contracts with renewable generators.  Utilities are required to offer “contracts of no less than 10 years in duration, unless the commission approves of a contract of shorter duration.”
  The CPUC was required to allow an electric utility to recover in rates electric power and administrative costs associated with long-term contracts reasonably incurred with respect to a procurement plan approved by the CPUC.  In light of the financially troubled state of California’s electric utilities at the time of passage of the statute, the utility’s obligations were predicated on a finding by the CPUC that they be deemed creditworthy, an acknowledgement that long-term contracts with purchasers that are not creditworthy would not be financeable.

Nevada

Nevada enacted a renewable portfolio standard in 1997, which was subsequently amended in 2001.
  Utilities are required to enter into contracts of no less than 10 years, unless the other party to the contract agrees to a lesser term, and the contracts are subject to review and approval by the Nevada Public Service Commission.
  Generally, the contracts that have been entered into by the Nevada utilities have been for terms of 20 years, with at least one contract for a term of 10 years.

Iowa

Iowa has a 1991 law mandating utility procurement of renewable energy from a collective total of 105 MW of renewable energy generation projects under long-term contracts.
  The utilities have built or purchased substantially more renewable generation, primarily wind energy, in excess of the 105 MW requirement. 

Colorado

By ballot initiative, the citizens of Colorado enacted a renewable portfolio standard in November 2004.
  The RPS law requires all contracts for renewable energy resources to have a minimum term of 20 years.
  Implementation of the RPS is subject to a rulemaking process to be promulgated by the Colorado Public Utilities Commission.
iii. Non-Retail Competition States Without a Long-Term Contracting Requirement, but With a Practice of Long-Term Contracting

Arizona

Arizona has a smallish renewable portfolio standard, which started at 0.2% of total sales in 2001 and reaches 1.1% in 2007.
  At least 50 percent of this requirement is to come from solar resources.  The rules of the Arizona Corporation Commission do not require utilities to enter into long-term contracts.  However, the utilities apparently have entered into long-term contracts to effectuate their obligations.

Wisconsin

In 1999, Wisconsin enacted a renewable portfolio standard that applied to electric utilities and retail electric cooperatives.
    The Wisconsin RPS, and the Wisconsin Public Service Commission’s implementing regulations
 do not impose long-term contracting requirements on the regulated electric utilities but do require the state commission to allow the utilities to pass through their costs to their customers.  The utilities have entered into long-term contracts to meet their RPS obligations.

New Mexico

In December 2002, the New Mexico Public Regulation Commission adopted a renewable portfolio standard.
    Subsequently, the New Mexico legislature enacted legislation, which directed the NMPRC to implement a renewable portfolio standard, subject to a cost cap.
  While the initial regulatory rule required utilities to file a procurement plan pursuant to which renewable energy supplies would be procured pursuant to contracts with a term of ten years or more (or constructed by the electric utilities), the legislation was silent on the matter of long-term contracting, and the matter went back before the NMPRC, to consider an amended rule to implement the provisions of the legislation.  In December 2004, the Commission adopted an amended rule, which retained the requirement of a procurement plan but deleted the long-term contracting requirement.

In New Mexico, the major utilities have entered into long-term contracts with developers of large-scale wind energy projects.  Public Service Company of New Mexico entered into a long-term power purchase contract (bundled energy and RECs) with respect to a 204 MW wind energy project that is now in commercial operation.
  Xcel Energyhas entered into long-term power purchase agreements with respect to the 120 MW San Juan Mesa Project and several smaller wind projects.
  New Mexico is not a state that has retail competition.

Minnesota

In exchange for granting Xcel Energy (formerly Northern States Power) increased nuclear waste storage, the Minnesota legislature mandated that NSP build or contract for  225 MW of wind power by December 31, 1998.
 In addition, NSP was required to build or contract for an additional 200 MW of wind power by December 31, 2002, and NSP was directed to build or purchase 50 MW of electric energy from farm grown closed-loop biomass systems by December 31, 1998 and an additional 75 MW by December 31, 2002. The Minnesota Public Utilities Commission was also given the authority to require Xcel/NSP to acquire an addition 400 MW of wind energy if it was determined to be the least cost resource compared to traditional forms of power generation. Subsequently, the commission ordered NSP to acquire another 400 MW of wind energy.  Minnesota has enacted a statute applicable to all utilities in the state that contains renewable energy objectives; however, its provisions are only mandatory with respect to Xcel.

While the legislation does not appear to require purchase contracts to be of any particular term, Xcel has entered into hundreds of megawatts of long-term contracts to meet its legal obligations. Failure to do so, which would likely have meant failure to meet its stautory and regulatory obligations, would have subjected Xcel/NSP to significant legal and financial repercussions.

Where regulated utilities are under an obligation to purchase specified amounts of renewable generation, it appears that they almost always do so pursuant to long-term contracts.   This eliminates the problem that the projects cannot be financed due to the inability of the generator to manage market price risk.  Also, by reducing the risks taken by generators, the utilities are able to obtain better pricing than if they were to enter into shorter term contracts.

C. Securitization in Connection with Electric Industry Restructuring

Securitization has been an element of a number of states’ restructuring laws.  Typically, the legislation authorizes public utility commissions to impose an “irrevocable” and “non-bypassable” charge on customers, which is utilized as the revenue stream to support the issuance of bonds (often called “rate reduction bonds”).  The bond proceeds are used to pay utility “stranded costs”—either the out-of-market portion of utility generation plant or power purchase contracts.  Due to the financial structuring, the risk to bondholders of non-payment is substantially lower than the risk of non-payment by the utility, creating a lower cost of capital, which is utilized to reduce ratepayer costs.

Securitization has been employed in Massachusetts, California, Connecticut, New Hampshire, Pennsylvania, Illinois, and New Jersey.
  While not employed in connection with any renewable portfolio standard, securitization could potentially be used in one of the following ways:

· To raise funds for a central procurement entity that would be used to procure RECs (and possibly energy) under long-term contracts

· To provide assurance to investors of renewable generating facilities that they would obtain payment under long-term contracts with a central procurement entity.

Securitization, to my knowledge, has only been used in order to issue bonds based on the cost of capital advantage associated with this financial structuring approach.  

Generally speaking, rate reduction bonds have ratings at or close to AAA (Standard & Poor’s rating system).  The high rating is created by authorizing the state public utilities commission to approve irrevocable fixed charges paid by customers as an element of their electric distribution bill.  A special purpose entity is created which has a property right to collect the charges (the right is transferred from the utility to the special purpose entity).  The state typically pledges that the charges are irrevocable and the public utility commission shall not have the authority to rescind or alter the charge (other than permitting “true ups” to allow permissible costs to be recovered).  Key to the transaction structure is that it does not rely on the creditworthiness of the utility and is bankruptcy remote.

In order for the necessary level of assurances to be provided to investors in rate reduction bonds, legislation has been required.  For example, the Vermont Public Service Board held that it did not have the legal authority to issue “voluntary administrative securitization orders.”
  Subsequently, the Vermont legislature enacted legislation that would allow securitization in connection with buydowns or buyouts of above-market power purchase agreements.

IV. Conclusion 

The author has conducted a survey of all of the states that have a renewable portfolio standard in terms of the requirement and practice of long-term contracting by the retail energy suppliers and utilities subject to the RPS requirement.  The states contiguous to Massachusetts that have a renewable portfolio standard have all addressed in the past two years the need for developers to obtain long-term contracts from creditworthy entities for at least a portion of the total RPS requirement.  They have done so in different ways: utility procurement of energy and RECs in Connecticut, central procurement of RECs in New York, and directing the state’s public utility commission to address the matter in Rhode Island.  In other RPS states, there has been a practice of long-term contracting by utilities and/or their wholesale marketing affiliates, regardless of whether they have long-term contracting requirements.  This practice has not been present in New England and New York, where as part of industry restructuring allowing retail competition, utilities divested their generation assets and have not generally been active participants in the wholesale power markets.  The ability of renewable generators to finance their projects on a scale that will allow supply to meet RPS demand will depend significantly on the development of long-term contracts between renewable generators and creditworthy buyers.

� RECs are a shorthand for the environmental attributes of renewable energy, and in New England, the certificates issued by the New England Power Pool’s Generation Information System (“GIS”) in connection with the production of electricity from generating units using renewable resources.  One REC is equal to one MWh produced from such a facility.  


� Chapter 25A, Section 11F of the Massachusetts Electricity Restructuring Act of 1997.


� The regulations were promulgated by the Division of Energy Resources in April 2002.  225 CMR 14.00.   


� Observers have noted the dearth of long-term contracts entered into by obligated entities under the Massachusetts RPS and the value of requiring that distribution companies (as standard offer/default service providers) enter into long-term contracts.  See Wiser, R., “Renewable Portfolio Standards: What Are We Learning?”  Presentation at NARUC Winter Conference, March 9, 2004, at 14.  � HYPERLINK "http://www.electricity.doe.gov/WISERNARUCRPSMARCH2004.pdf" ��www.electricity.doe.gov/WISERNARUCRPSMARCH2004.pdf�.  


� DOER, Annual RPS Compliance Report for 2003 (Feb. 15, 2005) at 6, 10.  Other evidence for the near-term shortfall is the recent auction by the Massachusetts Technology Collaborative of RECs it had procured from a landfill gas project at an average price of $51.12, a price approaching the 2004 alternative compliance payment price cap of $51.41.


� Annual RPS Compliance Report for 2003 at 7-8.


� See Cory, Karlynn S., Nils Bolgen, and Barry J. Sheingold, 2004. Long-Term Revenue Support To Help Developers Secure Project Financing. Paper prepared for the Massachusetts Technology Collaborative presented at Global Windpower 2004 Conference And Exhibition, Chicago, Illinois, March 28-31, 2004, at � HYPERLINK "http://www.masstech.org/renewableenergy/green_power/MGPPpaperAWEA.pdf" ��www.masstech.org/renewableenergy/green_power/MGPPpaperAWEA.pdf�. 


� Id. at 11.  Proposals for the second round of MGPP were submitted on March 18, 2005.  In its RFP issued on January 12, 2005, MTC indicated it would make available $15 million from the Renewable Energy Trust; the additional $15 million may come from Alternative Compliance Payment funds to be paid in mid-2005 in connection with a projected shortfall of RECs in 2004.  See � HYPERLINK "http://www.masstech.org/grants_and_awards/CE/mgpp_round2_rfp.htm" ��www.masstech.org/grants_and_awards/CE/mgpp_round2_rfp.htm� and Annual Compliance Report for 2003 at 7. 


� Public Act 03-135, “An Act Concerning Revisions to the Electric Restructuring Legislation,” amending Public Act 1998, No. 98-28, “An Act Concerning Electric Restructuring.”  


� Public Act 03-221, “An Act Concerning Technical Revisions to the Utility Statutes and Telecommunications Towers on Agricultural Land.”


� Class 1 renewables are similar to renewable energy produced by new renewable generating units under the Massachusetts RPS, with the following major exceptions: there is no vintage requirement for wind, solar, landfill gas or biomass projects (existing facilities can qualify), run of river hydro facilities built after July 1, 2003 of less than 5 MW qualify, fuel cells qualify regardless of their fuel source, and biomass projects must have emission rates of less than .075 pounds of nitrogen oxides per MMBtu (except for certain biomass facilities of less than 0.5 MW in size) and the biomass must be cultivated and harvested in a sustainable manner.  Connecticut General Statutes section 16-1(26), as amended by Public Act No. 03-221, section 1 (July 9, 2003).   Under the Massachusetts RPS, qualifying generation generally: (a) is from power plants that became operational after December 31, 1997 (or from increased capacity or energy after this date), (b) uses one of the following technologies: solar, wind energy, ocean thermal, wave, or tidal energy, fuel cells using an eligible renewable fuel, landfill gas and anaerobic digester gas, and low-emission, advanced technology biomass, and (c) is located within the ISO-NE control area or is located outside ISO-NE and the electric energy has been delivered into ISO-NE .  25 CMR 14.05.  


� Public Act 03-135, section 4, inserting substitute section 16-244c(j)(2).


� Id.


� In 2007, the Connecticut RPS percentage is 3.5%.  With projected retail load of 31.7 million MWh, the RPS requirement would be approximately 1.1 million RECs.  At a 65% capacity factor, 100 MW of contracted capacity would produce approximately 570,000 RECs, approximately 50% of the 2007 Connecticut demand.


� DPUC Review of Long-Term Renewable Energy Contracts, Docket No. 03-07-17 (October 20, 2004).


� Id. at 22.


� Id. At 14.


� Id. At 10.


� Id.


� General Statutes of Connecticut Section 16-245a(a)(2) as amended by Public Act No. 03-135 section 7. 


� As indicated at n. 11, the Massachusetts RPS regulations require delivery of energy into ISO-NE along with the sale of attributes.  If RECs can be imported from New York or other Northeastern states without an energy delivery requirement or a more relaxed energy delivery requirement, it will likely result in increased imports to help satisfy Connecticut Class 1 RPS requirements.


� Title 39, Chapter 26 (Chapter 04-199, 2004—S 2082 Substitute A).


� 39-26-4.


� 39-26-4; 39-26-2(16).


� 39-26-4(b).


� 39-26-5; 39-26-2(6),(21).  In contrast to Masssachusetts, (a) construction and demolition waste wood does not appear to be an eligible fuel, and (b) it does not appear that one can convert an existing biomass facility built before 1998 into a “new” renewable generating unit by upgrading its emissions control capabilities.


� 39-26-7.


� 39-26-6(a)(2).  


� 39-26-6(b).


� Notice of Negotiated Rulemaking and Procedural Scheduling Conference, In Re: Rules and Regulations for Implementing a Renewable Energy Standard, Docket No. 3659 (Jan. 18, 2005).  Public documents in this regulatory proceeding can be found at � HYPERLINK "http://www.ripuc.org/eventsactions/docket/3659page.html" ��www.ripuc.org/eventsactions/docket/3659page.html�. 


� 2004—H 7375 Substitute A, 39-26-5(h).


� Sustainable Energy Advantage, LLC, “Crafting a Renewables Portfolio Standard for Rhode Island: Design Choices, Best Practices, and Recommendations” (2nd draft, Jan. 10, 2003) at 50-51.  The report can be found at � HYPERLINK "http://righg.raabassociates.org/articles/rps-design-final.doc" ��http://righg.raabassociates.org/articles/rps-design-final.doc�. 


� Id at 51.


� Apparently, an argument is being made that the renewable energy development fund within the economic development corporation was intended by the Legislature to be the exclusive contracting party and funding source for long-term REC purchase contracts.  However, the RPS legislation is only explicit regarding the role of the economic development fund in the procurement of RECs and other similar activities in the context of use and expenditure of alternative compliance payments.


� Order Regarding Retail Renewable Portfolio Standard, Case 03-E-0188.


� New renewable resources are projects that meet eligibility requirements and that achieve commercial operation on or after January 1, 2003. 


� Qualifying resources include wind power, hydroelectric facilities of 30 MW or less, landfill gas, and unadulterated biomass.  Imports from qualifying facilities are eligible as long as energy is delivered to the New York control area in the same calendar month.   The MW estimate is based on the Commission’s use of what is equivalent to a 38 percent capacity factor.


� Id. At 3-4.


� Id. At 12-13.


� Id at 10.


� Id. At 51.


� Order Authorizing Fast Track Certification and Procurement, dated December 16, 2004 (Case 03-E-0188) (hereinafter, “Fast Track Order”). 


� Fast Track Order, at 19, 27 n 13.


� See � HYPERLINK "http://www.budget.state.ny.us/pubs/enacted/vetoes0506.pdf" ��www.budget.state.ny.us/pubs/enacted/vetoes0506.pdf�. 


� Order Approving Implementation Plan, Adopting Clarifications, and Modifying Environmental Disclosure Plan, Case 03-E-0188 (Apr. 14, 2005).


� Id. at 19-22.  Orders and filings in the New York RPS proceeding can be found at � HYPERLINK "http://www.dps.state.ny.us/03e0188.htm" ��www.dps.state.ny.us/03e0188.htm�. 


� 30 V.S.A. section 209(a)(8).


� Vermont PSB Rule 4.100, adopted on April 21, 1983, revised as of August 28, 1985 and December 8, 1989.


� Rule 4.104(F).


� Rule 4.112.


� Section 39.904 of the Public Utility Regulatory Act.


� PUC Substantive Rules section 25.173—Goal for Renewable Energy.


� See Wiser, R., Langniss, O, The Renewables Portfolio Standard in Texas: An Early Assessment. LBNL-49107. Berkeley, CA: Lawrence Berkeley National Laboratory, at 11. � HYPERLINK "http://www.cleanenergystates.org/casestudies/LBNL_RPS_Texas.pdf" ��www.cleanenergystates.org/casestudies/LBNL_RPS_Texas.pdf�. 


� Section 38d of the Electric Discount and Energy Competition Act.


� Exelon Power Team, the wholesale marketing affiliate of PECO Energy, PPL Energy Plus, LLC, the marketing affiliate of PPL Corporation, and FirstEnergy Solutions, a subsidiary of FirstEnergy Corp., have signed long-term agreements for a variety of Mid-Atlantic wind projects, with Exelon being the largest purchaser.  See � HYPERLINK "http://www.electricityforum.com/news/jan03/exelonwind" ��http://www.electricityforum.com/news/jan03/exelonwind�, � HYPERLINK "http://www.electricityforum.com/news/jul03/fplenergy.html" ��http://www.electricityforum.com/news/jul03/fplenergy.html�, and � HYPERLINK "http://www1.pplweb.com/newsapp/news_releases.articleview?p_artid=2225" ��http://www1.pplweb.com/newsapp/news_releases.articleview?p_artid=2225�.   


� Board of Public Utilities, Adopted Amendments: N.J.A.C. 14:4-8 (Renewable Energy Portfolio Standards) at 5.


� Id.


� Id.


� SB 869 of 2004 (Chapter 487).


� Section 7-707(f)(1).


� Implementation Order, Implementation of the Alternative Energy Portfolio Standards Act of 2004, Docket No. M-00051865 (March 25, 2005).


� A15-755 (2004).


� SB 1078.


� SB 1078, Section 399.14(a)(4).


� A.B. 366 (1997), superseded by S.B. 372 (2001), codifed as NRS 704.7801 through 704.7828.


� NRS 704.7821(2)(b). 


� Code of Iowa 476.41-476.45.


� Amendment 37—Renewable Energy Requirement.  See � HYPERLINK "http://www.dsireusa.org/library/docs/incentives/CO24R.htm" ��www.dsireusa.org/library/docs/incentives/CO24R.htm�. 


� Id. Article 2(F)(III).


� Arizona Corporation Commission Rule R14-2-1618 (adopted by Decision No. 63364 (February 2001), modified by Decision No. 63486 (March 2001).


� In the late 1990’s, the Arizona Corporation Commission had initiated proceedings directed toward opening up Arizona to retail competition, but changed direction following the California energy crisis of 2000-01.


� Wis. Stat section 196.378.


� Chapter 118 of the Wisconsin Public Service Commission’s Administrative Code.


� Final Order, Case No. 3619, In the Matter of an Inquiry into Renewable Energy as a Source of Electricity, which adopted NMPRC Rule 573: Renewable Energy as a Source of Electricity (codified as NMPRC Rule 572, NMAC 17.9.572).


� Senate Bill 43 (2004).


� See NMPRC Rule 572, NMAC 17.9.572, New Mexico Register, Volume XVI, Number 1 (Jan. 14, 2005).


� See “PNM, FPL Energy Agreement Will Bring Major Wind Facility to Eastern New Mexico” at http://www.pnm.com/news/2002/1021_wind.htm.


� See “Xcel Energy, Padoma Wind Power Sign ‘San Juan Mesa Project’ Contract” at � HYPERLINK "http://www.xcelenergy.com/Xlweb/CDA/0,3080,1-1-1_15531_18513-18040-0_0_0-0,00.html" ��www.xcelenergy.com/Xlweb/CDA/0,3080,1-1-1_15531_18513-18040-0_0_0-0,00.html� and  “Xcel Plans to Increase Wind Power in Area Five-Fold by End of 2005” at  www.xcelenergy.comXLweb/CDA/0,3080,1-1-1_15531_8634-15800-2_68_132-0,00.html.


� Minnesota Statutes 2000 Chapter 216B Section 24.23.


� Minnesota Statutes 2003 Chapter 216B Section 1691.


� Securitization has been authorized by the Massachusetts Electricity Restructuring Act of 1997, the New Jersey Electric Discount and Energy Competition Act (1999), the 1996 California restructuring law(AB 1890), the 1998 Connecticut Restructuring Law, and the other pertinent state legislatures.


� Opinion, Docket No. 6396 (March 28, 2001).


� 30 V.S.A. section 209a. Qualified Cost Mitigation Charge Orders.
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